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Li Yiqing v Lamtex Holdings – a shift of emphasis in relation 
to the Hong Kong Court’s recognition of foreign insolvency 
proceedings  
 
Richard Hudson and Adeline Ng  
 
The recent Court of First Instance decision in Li Yiqing v Lamtex Holdings Limited [2021] HKCFI 622 (11 March 2021) 
is a landmark decision in cross-border insolvency law in Hong Kong, in which the Court held that when it is considering 
the recognition of foreign insolvency proceedings, regard should not simply be had to the place of incorporation of the 
relevant company, but that in a departure from previous practice, the location of the company’s centre of main interest 
(COMI) is also a factor. This decision is likely to have a significant impact on future recognition applications. 
 
Background Facts 

 
Lamtex Holdings Limited (Company) is incorporated in Bermuda and listed on the Main Board of the Stock Exchange 
of Hong Kong Limited. Before the Company encountered problems that caused it financial difficulties which rendered 
it insolvent, the Company carried on a series of businesses in the Mainland and Hong Kong, namely loan financing and 
securities brokerage, trading and manufacturing electronic businesses (in the Mainland) and hotel operations (in the 
Mainland). 
 
In August 2020, the Petitioner issued a winding-up petition (Petition) against the Company. Subsequently, the Company 
presented a petition in Bermuda, seeking a winding-up order and an order appointing provisional liquidators for 
restructuring purposes. The Company also issued an application for appointment of soft-touch provisional liquidators 
(JPLs). The Bermudan Court granted the application and issued a letter of request seeking the recognition and 
assistance of the JPLs by the High Court of Hong Kong. The Hong Kong Court granted the application by the JPLs for 
their recognition and assistance in progressing a restructuring of the Company’s debt. The issue before the Hong Kong 
Court was whether to put the Company into immediate liquidation in Hong Kong or to adjourn the Petition to allow the 
Company and the JPLs the opportunity to restructure the debt. 
 
Traditional approach – Recognition of foreign insolvency proceedings limited to a company’s place of 
incorporation 
 

Recognition and assistance of foreign insolvency proceedings is a matter of common law in Hong Kong. Hong Kong 
Courts have previously followed the English law approach, which is that recognition and assistance should be limited 
to liquidators appointed in a company’s place of incorporation. This approach recognizes that generally matters 
concerning the constitution and management of the affairs of a foreign company are determined by the laws of the 
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place of its incorporation and the domiciliary law of a company is the appropriate law and system under which to 
liquidate a company. The place of incorporation should generally be the system of distribution of assets of the company 
and a winding-up of the company’s assets in Hong Kong is ancillary to it. 
 
Change of approach – Recognition of foreign insolvency proceedings in a company’s COMI 

 
However, not all jurisdictions adopt the approach to recognition of foreign insolvency proceedings described above: for 
example, the Court noted that in the Singapore High Court decision of Re Opti-Medix Limited [2016] SGHC 108, it was 

held that: 
 
1. The traditional approach of limiting recognition to liquidators appointed in the place of incorporation did not sit well 

with the common commercial practice in jurisdictions like Hong Kong and Singapore of using companies 
incorporated in jurisdictions other than their COMI; and 
 

2. The common law in Singapore did permit recognition of insolvency proceedings in a company’s COMI if it is 
different from the place of its incorporation. 

 
Problem identified – inconsistency between the Hong Kong position and the commercial practice in Hong 
Kong and the Mainland 

 
The Court observed from the increasing number of applications in Hong Kong for recognition and assistance of foreign 
insolvency proceedings that it is common for business people in Hong Kong to use offshore companies despite the 
owners of such companies and the businesses they operate having no connection with the offshore jurisdiction. It has 
become a common feature of the corporate structure of Hong Kong and Mainland business groups that their holding 
companies are incorporated in an offshore jurisdiction with whom they have no connection other than registration – 
such jurisdictions are often described as “letterbox” jurisdictions. The COMI of such companies is likely to be in Hong 
Kong or the Mainland. The Court was thus of the view that the old, restricted view of recognition did not serve Hong 
Kong well. It was unrealistic to expect the Court not to have regard to the fact that the Company and others like it carry 
on business in the PRC which is also the location of a high proportion of their shareholders, creditors and assets.   
 
How a dispute over which jurisdiction is to be the primary one to conduct an insolvency process is to be 
resolved 

 
In view of the above, the Court considered that it was desirable and essential that Hong Kong Courts are able to deal 
with recognition and assistance using methods that are consistent with commercial practice in Hong Kong and the 
Mainland. The Court further noted that there was nothing in principle preventing recognition of liquidators appointed in 
a company’s COMI or a jurisdiction with which it has sufficiently strong connection to justify recognition. The Court 
considered that it was appropriate to extend the common law of Hong Kong to permit recognition of insolvencies in 
places other than a company’s place of incorporation, and in particular to the jurisdiction in which the company’s COMI 
or something similar is to be found. 
 
In determining which jurisdiction was to be the primary one to conduct an insolvency process, the Court suggested that 
the correct approach was as follows:  
 
1. Generally, the place of incorporation should be the jurisdiction in which the company should be liquidated; in 

practice this means it will be the system for distribution to creditors;  
 

2. However, if the company’s centre of main interest (COMI) is elsewhere, regard is to be had to other factors:  
 
a. Is the company a holding company and, if so, does the group structure require the place of incorporation to 

be the primary jurisdiction in order effectively to liquidate or restructure the group;  
 

b. The extent to which giving primacy to the place of incorporation is artificial, having regard to the strength of 
the COMI’s connection with its location; and 
 

c. The creditors’ views.  
 
Ultimately, this means that the insolvency process which should be given primacy will depend on the circumstances of 
the case and will involve giving appropriate weight to the location of a company’s COMI. Acknowledging that the place 
of incorporation is not necessarily determinative is more consistent with both commercial practice and the common 
factual matrix, which commonly connect a company far more closely with Hong Kong than an offshore jurisdiction. The 
creditor’s views were also a major consideration. 
 
In the present case, the Court held that the Company had not demonstrated a good reason to adjourn the Petition for 
the following reasons: 
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1. It was undisputed that the Company’s COMI had been located in Hong Kong at all material times. The Company 
clearly had a close connection with Hong Kong and the Mainland; 
 

2. The information about the restructuring was scanty in the extreme. There was no evidence to suggest that the 
Company had a credible plan to restructure its debt. It looked considerably more likely that the application in 
Bermuda for appointment of the JPLs was an attempt to engineer a de facto moratorium, which could not be 
obtained under Hong Kong law, with a view to then searching for a solution to the Company’s financial problems; 
and 
 

3. The creditors of the Company were sceptical of the prospects of the Company’s unimpressive attempts at 
restructuring being successful. There was no good reason for the Court not to defer to their views in the present 
case. 

 
The Court therefore made the normal winding-up order and adjourned the JPLs’ application for recognition and 
assistance to allow the JPLs to consider how it should be dealt with in light of the Court’s decision. 
 
The Court added that going forward, it is anticipated that unless the agreement of a petitioner and supporting creditors 
have been obtained in advance, the Court will not deal with recognition and assistance applications made by soft touch 
provisional liquidators after a winding-up petition has been presented in Hong Kong on papers. 
 
Comments 

 
There is sometimes a tension in recognition applications between the desire to assist foreign insolvency office holders 
and foreign courts in achieving an orderly winding up of a foreign company and to avoid a multiplicity of proceedings, 
and the desire of local creditors to have the winding up of a foreign company with a significant presence in Hong Kong 
to take place under Hong Kong law. It is submitted that this decision shifts the balancing exercise in favour of local 
creditors: we anticipate that the Hong Kong Courts will more readily give weight to the place in which a company’s 
COMI is located in determining which insolvency regime should be given primacy.   
 
In cases involving Hong Kong listed companies whose place of incorporation and COMI are located in different 
jurisdictions, we expect the Hong Kong Courts to be less receptive to the widespread practice of appointing JPLs in the 
place of incorporation of the subject company and thereafter the JPLs seeking recognition and assistance in Hong 
Kong with a view to staying winding up petitions presented by creditors in the Hong Kong Courts and buying time to 
seek solutions to the company’s financial difficulties: the restructuring proposals presented with such an application will 
have to be credible and supported by detailed information, and the views of local creditors on such proposals will be of 
heightened importance.   
 
Whilst the closer scrutiny of where a company’s economic interests lie is perhaps welcome, the downside is that this 
approach will make each case heavily fact dependant and there will be less certainty in relation to the likely outcome 
of cases of this nature. 

 
 
Banks not required to act as detectives or fraud detectors   
 
Mandy Pang  
 
There has been an increasing number of fraud cases, in particular cyber fraud cases, around the world. Some victims 
of fraud have sought redress from banks for failing to detect the fraud and refrain from processing their instructions by 
relying on the Quincecare duty (i.e. the bank’s duty to refrain from executing a customer’s order when the bank is put 
on inquiry that the order is an attempt to defraud the customer), such as in the cases of Singularis Holdings Ltd (in liq) 
v Daiwa Capital Markets Europe Ltd [2019] UKSC 50 and PT Tugu Pratama Indonesia v Citibank NA [2018] 5 HKLRD 
277. Recent cases in Hong Kong and the United Kingdom confirm that the Quincecare duty is limited to circumstances 
of attempted misappropriation of the customer’s funds by an agent of the customer, but not where the fraud is 
perpetrated by a third party on the customer.  
 
Philipp v Barclays Bank UK plc [2021] EWHC 10 (Comm) (Philipp Case) 
 
In March 2018, the claimant Mrs Philipp was a victim of “authorised push payment” fraud (APP fraud). Mrs Philipp 
transferred sums from her bank account, which the fraudster deceived her into making, in the belief that the monies 
would be safe and that she was assisting an investigation by the Financial Conduct Authority and the National Crime 
Agency. The defendant bank (Barclays) had called Mrs Philipp to confirm that she wished to make the transfers and 
on each occasion, Mrs Philipp confirmed that she wanted to do so.   
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Mrs Philipp commenced legal proceedings against Barclays claiming that the Bank had failed to comply with a duty 
upon it to protect her from the consequences of the payments. Mrs Philipp claimed that Barclays was under a duty to 
have in place policies and procedures for detecting potential APP fraud and that it had failed to comply with its duty to 
protect her from the consequences of the fraud. Mrs Philipp’s alternative case was premised on loss of a chance of her 
recovering the monies on the basis that Barclays should have taken steps to halt payment out by the receiving banks 
at an earlier point in time. Subsequently, Barclays sought to strike out the claim or enter summary judgment against 
Mrs Philipp. 
 
The English Court granted summary judgment in favour of Barclays and held that the Quincecare duty, being a common 
law duty, rested on the more general concept of a bank adhering to standards of honest and reasonable conduct in 
being alive to suspected fraud. The standard is of the ordinary prudent banker and should only be confined to cases 
where the suspicion which has been raised is one of attempted misappropriation of the customer’s funds by an agent 
of the customer. As it is for the bank’s customer to decide how his or her money should be spent, it is commercially 
unrealistic to expect bank staff to carry out detective work or act as a guardian or a gatekeeper to second guess the 
customer’s own outwardly genuine instruction.   
 
Luk Wing Yan v CMB Wing Lung Bank Limited [2021] HKCFI 279 

 
The Plaintiff (Ms Luk) was a customer of the Defendant bank (Bank). Between 2010 and 2013, at the recommendation 
of Ms Liu, a securities services manager of the Bank, Ms Luk engaged in investments which Ms Luk understood were 
offered exclusively to the Bank’s staff or employees. The “internal” investment plans promised extremely high returns.  
 
Ms Luk paid money into Ms Liu’s personal account with the Bank so that Ms Liu could invest on behalf of Ms Luk to 
take advantage of the “internal” investment plans. After the transfers of the investment funds by Ms Luk to Ms Liu, Ms 
Liu gave to Ms Luk some pages of purported receipts and records issued by the Bank.   
 
Ms Luk became suspicious of Ms Liu in late 2013 when Ms Liu was late in depositing some of the interest due and 
failed to repay some of the investment principal. Eventually, Ms Luk contacted the Bank in March 2014 and was 
informed by the Bank that the Bank had no record of the investments and the purported receipts were fake.  
 
Subsequently, Ms Luk commenced legal proceedings against the Bank relying on negligence on the part of the Bank 
in handling transfer of funds from Ms Luk’s account with the Bank to Ms Liu’s account with the Bank, i.e. Quincecare 

duty, breach of contract under the terms of the account opening mandate and/or implied contractual terms, and breach 
of fiduciary duty as an agent. 
 
The Hong Kong Court found in favour of the Bank and held that the Bank was not liable for the losses sustained by Ms 
Luk as a result of the fraud perpetrated by Ms Liu. In particular, having considered the Philipp Case, the Court was of 
the view that the Quincecare duty will only arise in circumstances of attempted misappropriation of the customer’s 
funds by an agent of the customer rather than by a third party perpetrating a fraud on the customer which induces the 
payment. The Hong Kong Court was reluctant to extend the duty to include detection of the underlying purpose of the 
transfers or series of transfers. The Bank is not required to carry out professional standards of detective and 
investigative work, aimed at establishing whether or not a payment which potentially may have been made in 
furtherance of a fraud really is suspect.   
 
As the implied duty of care in carrying out a customer’s instructions under the account opening documents and the 
fiduciary duty owed by a bank to its customer did not extend beyond the Quincecare duty, Ms Luk’s claims for breach 
of contract and breach of fiduciary duty also failed.  
 
Commentary 

 
The Courts’ restriction of the scope of application of the Quincecare duty will be welcomed by banks. The above cases 
provide reassurance to banks that the Quincecare duty is limited to circumstances of attempted misappropriation of the 
customer’s funds by an agent of the customer, rather than by a third party perpetrating a fraud on the customer which 
induces the payment (i.e. the situation common in email fraud cases). Where a bank is satisfied that payment 
instructions it received are genuine, it is not required to take steps to investigate or detect the underlying purpose of 
the transfer.  
 
However, the decision in PT Tugu Pratama Indonesia v Citibank NA [2018] 5 HKLRD 277, in which the Hong Kong 
Court held that the Quincecare duty should only be triggered in clear cases and opined that it is not the function of the 
bank to act as a ‘fraud detector’, has gone on appeal. It is yet to be seen whether the Hong Kong Court of Appeal will 
take a different approach in relation to the application of the Quincecare duty.  
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Arbitral award against a wrong party set aside  
 
KK Cheung and Leo Wong  
 
In the recent case of AB V CD, HCCT 27/2020, 18 February 2021, the Court granted the application of AB Engineering, 
to set aside a HKIAC arbitral award made against it in Hong Kong, finding that it was not a party to the relevant 
agreement containing the arbitration clause (Agreement). It held that there was no clear indication that AB Engineering 
was a party to the Agreement and no evidence that it had any role in relation to the performance under the Agreement, 
the rights conferred or the obligations imposed under it. The Court said it was incumbent on a claimant and its legal 
advisers to identify the proper defendant/respondent to arbitration proceedings and to verify its name, particularly after 
queries are raised. 
 
Background 

 
The Notice of Arbitration (NOA) had been issued by CD, naming AB Bureau as respondent. The HKIAC communicated 
with the named respondent by using the contact information supplied by CD and invited it to submit an Answer. As no 
Answer was received, the HKIAC determined that the arbitration should be referred to a sole arbitrator and invited the 
parties to designate the sole arbitrator by a specified date. After receiving CD’s designated candidates for sole 
arbitrator, the HKIAC sent a letter to CD by email and to the respondent by fax, email and courier informing them of the 
arbitrator it intended to appoint. 
 
A critical event took place when CD’s representative received an email from a Ms X, who described herself as from the 
“Contracts & Legal Department of AB (AB Engineering, previously called AB Bureau) International”. The email went on 
to state that CD’s email had been received by their colleagues of AB Middle East and it requested further details about 
the arbitration proceedings and the Agreement, since it had many agreements with different corporations in different 
countries all over the world. 
 
CD received another email from a Mr Y (copied to the HKIAC) stating that it was from the “Legal Department of AB 
Engineering Middle East (previously named AB Bureau) (‘AB’)”. It went on to say that one of its email accounts in the 
Middle East had received CD’s letter to the HKIAC regarding the arbitration and that that was the first letter it had 
received and it assumed that all previous correspondence regarding the case had not been properly delivered to the 
respondent. Mr Y also requested further details about the case, including the formal application for arbitration, so that 
it could properly respond and also give them the correct correspondence email account. 
 
CD then submitted a revised NOA, revising the respondent’s name from AB Bureau to “AB Bureau also known as AB 
Bureau Co Ltd”, which was sent to AB Bureau as named respondent by email. No further communication was received 
from AB Bureau, Ms X or Mr Y, despite letters sent by the HKIAC and the arbitrator seeking the contact details of the 
respondent and inviting comments on the arbitrator’s draft Procedural Order 1. The arbitrator then requested AB 
Bureau, as named respondent, to submit its Defence by a specified date. 
 
Subsequently, CD’s legal representatives made a request to the arbitrator by email to correct the respondent’s name 
from AB Bureau to AB Engineering. The arbitrator invited AB Bureau to comment on the request for amendment but 
nothing was received. The arbitrator then wrote to CD asking it to clarify the respondent’s name. In answer, CD attached 
a copy of the respondent’s website page and concluded “therefore according to the website, the Respondent’s correct 
name is AB Engineering (formerly AB Bureau)”. On the basis of this clarification, the arbitrator issued Procedural Order 
2, stating that CD had been able to demonstrate that “the legal entity called AB Bureau has been renamed as AB 
Engineering”. The Court observed that there was in fact no statement on the website to the effect that AB Bureau had 

become AB Engineering after restructuring. 
 
Following Procedural Order 2, no further amended NOA was issued or served on either AB Bureau or AB Engineering 
and ultimately a final award was made by the arbitrator against AB Engineering for US$18 million. The arbitrator noted 
in the Award that the respondent had chosen not to participate in the arbitration.  
 
Was AB Engineering a party to the Agreement? 

 
The Court said that looking at the business licenses of AB Bureau and AB Engineering it was clear that they were two 
distinct legal entities. According to AB Engineering, although it was a subsidiary of AB Bureau at the time of the 
Agreement, there had been a series of restructuring, after which it had been a subsidiary of another company. 
 
There was no dispute that the Agreement was made between CD and AB Bureau, the latter referred to in the Agreement 
as “AB”. CD relied on the definitions section of the Agreement, which defined “AB” to mean “AB Bureau or any other 
Affiliated entity”. As AB Engineering was a subsidiary of AB Bureau at the time the Agreement was made, CD argued 
that AB Engineering fell within the contractual definition of “AB” / “AB Bureau”, and was a party to the Agreement.  
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The Court said that whether AB Engineering could be said to be a party to the Agreement by virtue of the definition of 
“AB”/”AB Bureau” was a matter of construction of the Agreement. The Court held that there was no indication from the 
description of the parties, how they were referred to in the entire Agreement and how they were defined, which made 
it clear that the parent company and its different subsidiaries were included as parties to the Agreement. Also, there 
was no reference to any other subsidiary or affiliate of AB/AB Bureau in other parts of the Agreement which set out the 
rights and obligations of the parties to the Agreement. There was no evidence, the Court said, that AB Engineering had 
any role in relation to the performance under the Agreement, the rights conferred or the obligations imposed under it.  

 
Significantly, the Court said, even if AB Engineering could, by its status as a subsidiary of Bureau, fall within the 
definition of “AB” under the Agreement to be a party to it, the proper course would have been for CD to add AB 
Engineering as a party to the Arbitration, and not to include AB Engineering as the same entity as AB Bureau, the 
original respondent, by virtue of a change of name. The Court said that the existence of a valid arbitration agreement 
between the parties went to the jurisdiction of the tribunal, and the Court had to be satisfied as to the correctness of 
the decision of the tribunal that it had jurisdiction. 

 
Accordingly, the Court found that AB Engineering was not the same entity as AB Bureau, and was not a party to the 
Agreement and as there was no arbitration agreement between CD and AB Engineering, the Award should be set 
aside. 
 
Proper notice of arbitral proceedings 

 
The Court said that even if it should be wrong and AB Engineering could be said to be a party to the Agreement, and 
could properly be made a party to the arbitration by the amendment made under Procedural Order 2, AB Engineering 
had not been given proper notice of the arbitral proceedings or the appointment of the arbitrator. The Court emphasized 

that service of arbitration is an important step and that a party is required to be given “proper notice” of such. It said 
that even if AB Engineering and AB Bureau had offices in the same building, being separate legal entities, the court 
and tribunal cannot expect either of them to take action and enquire into or respond to any notice directed at another, 
even an affiliated company. It would be totally unreasonable, onerous and unfair so to do. 
 
The Court commented that it is incumbent on a claimant and its legal advisers to identify the proper defendant/ 
respondent and to verify its name, particularly after queries about the name have been raised. 
 
Comment 

 
When dealing with a counter party from a large group of companies, special care has to be taken to ascertain with 
whom you are entering into a contract or arbitrating. Companies with similar names can be very confusing. Sometimes, 
the description of the party may only be a trading name, not a legal entity. What unfortunately happened in the above 
case was that CD was under the wrong impression that after the arbitrator’s Procedural Order No.2, the issue of the 
correct identity of the respondent had been sorted out. It missed the point that the respondent did not participate in the 
arbitration and had never abandoned the defence that it was not a party to the arbitration agreement. 
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